SERVED: August 25, 1994
NTSB Order No. EA-4238

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 17th day of August, 1994

Petition of
ED THORNTON
for review of the denial by Docket CD- 27
the Adm nistrator of the

Federal Avi ation Adm nistration
of the issuance of a certificate.

N N N N N N N N N N

CPI Nl ON AND ORDER

Petitioner has appealed froman order issued by
Adm ni strative Law Judge Jerrell R Davis on Decenber 11, 1992,
granting the Adm nistrator's notion to dismss petitioner's
petition for review based on |ack of jurisdiction and term nating
the proceeding.® As further discussed bel ow, petitioner's appeal
is denied and the dismssal is affirned.

By letter dated August 27, 1992, the FAA s Honol ulu Flight
Standards District Ofice (FSDO addressed several issues

pertaining to petitioner's application, on behalf of Equator

1 A copy of the order is attached.
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Traders, Ltd., for an operating certificate under 14 C.F. R Part
125. As relevant to this proceeding, the letter rejected
petitioner's proposed designation of hinself as D rector of
Operations of the planned Part 125 operation. That rejection was
based on the FAA's determ nation that petitioner had not
denonstrated a positive conpliance attitude. The letter also
addressed petitioner's separate request for an "authorization in
lieu of a type rating" for the purpose of training, pursuant to

14 C.F.R 61.31(b)(1).% That request was deni ed based on the

2§ 61.31 Ceneral linmtations.

(a) Type ratings required. A person nmay not act as pil ot
in comrand of any of the follow ng aircraft unless he holds
a type rating for that aircraft:

(1) Alarge aircraft (except lighter-than-air).

(2) A helicopter, for operations requiring an airline
a

(

transport pilot certificate.

3) A turbojet powered airplane.

(4) Oher aircraft specified by the Adm nistrator through
aircraft type certificate procedures.

(b) Authorization in lieu of a type rating. (1) In lieu
of a type rating required under paragraphs (a)(1), (3), and
(4) of this section, an aircraft may be operated under an
aut hori zation issued by the Adm nistrator, for a flight or
series of flights within the United States, if --

(1) The particul ar operation for which the authorization
s requested involves a ferry flight, a practice or training
light, a flight test for a pilot type rating, or a test
[ight of an aircraft, for a period that does not exceed 60
days;

(1i) The applicant shows that conpliance with paragraph
(a) of this section is inpracticable for the particul ar
operation; and

(ti1) The Adm nistrator finds that an equival ent |evel of
safety may be achi eved through operating limtations on the
aut hori zati on.

(2) Aircraft operated under an authorization issued under
t hi s paragraph --

(1) May not be operated for conpensation or hire; and

(1i) May carry only flight crewnenbers necessary for the
flight.
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concl usion that an equivalent |evel of safety could not be
achi eved [see section 61.31(b)(1)(iii)], due primarily to "lack
of pilot proficiency."

Petitioner subsequently petitioned the Board for review of
the "determ nati on nmade agai nst ne by the FAA revol ving around
the issuance of a part 125 certificate," and attached a copy of
t he August 27 letter summarized above. Although it is unclear
fromthe record how petitioner's request for an "authorization in
lieu of a type rating" under section 61.31 was related to his
application for a Part 125 certificate, subsequent filings in
this case nmake clear that petitioner seeks our review of the
FAA' s denial of that request, as well as the FAA's determ nation
that he is not qualified to serve as Director of Operations of
Equat or Traders, Ltd.

On Novenber 18, 1992, the Adm nistrator filed a notion to
dism ss the petition for review for lack of jurisdiction. The
Adm ni strator noted that section 602(b) of the Federal Aviation
Act (49 U S.C. 1422(b)) enpowers the Board to review only the
denial of "airman certificates", not denials of Part 125
certificates® or of positions such as Director of Operations. In
(..continued)

(3) An authorization issued under this paragraph nay be
rei ssued for an additional 60-day period for the sane
operation if the applicant shows that he was prevented from

carrying out the purpose of the particul ar operation before
hi s authori zati on expired.
* *

*

8By the tinme the Adnministrator filed his notion to dismss,
the denial of a Part 125 certificate was a noot issue, since
Equat or Traders, Ltd. had been granted a Part 125 operating
certificate on Septenber 14, 1992.
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his opposition to the notion to dismss, petitioner asserted that
the Board has jurisdiction under section 609 of the Federal

Avi ation Act (49 U S. C. 1429) to review the determ nation that he
| acks qualifications to be Director of Operations, and that it
has jurisdiction under section 602 of that Act to review the
denial of an "authorization in lieu of a type rating."

On Decenber 11, 1992, the |law judge granted the
Adm nistrator's nmotion to dismss for lack of jurisdiction and
term nated the proceeding wi thout discussion. Petitioner
appeal ed fromthat order, and the parties submtted briefs
essentially reiterating their stated positions before the | aw
j udge.

There can be little doubt that our jurisdiction to review
certificate actions by the FAA (under either section 602 or 609
of the Federal Aviation Act) does not extend to the FAA's
determ nation that petitioner |lacks qualifications to serve as
Director of Operations of a Part 125 operator, and we so hold.*

The other issue in this case is less straightforward. Upon
his review of the record, our Ceneral Counsel determned that, in

light of the fact that neither the Adm nistrator nor the | aw

* That is not to say, however, that no review is avail able
for that determ nation. |Indeed, in denying petitioner's request
for an FAA hearing on this issue under 14 C.F. R Part 13, the
Manager of the FAA' s Enforcement Litigation Branch in Washi ngton
D.C., explained that the FSDO s adverse determ nation i s subject
to review by the regional Flight Standards D vision Manager,
whose decision is reviewable by the FAA's Director of Flight
Standards. This decision, it was further expl ained, constitutes
a final agency action which is appealable to a U S. Court of
Appeal s pursuant to section 1006 of the Federal Aviation Act (49
U S. C 1486).
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judge specifically addressed the Board's authority to review the
denial of an "authorization in lieu of a type rating" under
section 61.31, the case should not be submtted for our review

until the views of the parties were solicited. In Petition of

Thornton, NTSB Order No. EA-4131 (March 24, 1994), our GCeneral
Counsel requested coments on that issue.

In his response to Order No. EA-4131, the Administrator®
asserts that the review provisions of section 602 of the Federal
Avi ation Act were not intended to create a general recourse for
grievances by airnmen. He submts that an "authorization in lieu
of a type rating” is not an "airman certificate" within the
meani ng of section 602, and submts that not even the denial of a
full -fl edged type rating would be revi ewabl e under that section.

While the Admnistrator is clearly wong in suggesting that we

have no authority over type ratings,®

we agree that we have no
jurisdiction to review an "authorization in lieu of a type
rating."

Qur holding that we lack jurisdiction over the denial of an
"aut horization in lieu of a type rating" under 14 C F.R
61. 31(b) (1) is based on our conclusion that the grant of such an

"aut hori zation" essentially constitutes an exenption fromthe

> Petitioner did not submit further comments in response to
t he request.

® W& have | ong accepted jurisdiction (without objection from
the Adm nistrator) over appeals fromdenials or suspensions of
aircraft type ratings. See e.g., Admnistrator v. Ruggi ero, NTSB
Order No. EA-4077 (1994); Adm nistrator v. Reinhold. NISB O der
No. EA-3973 (1993); Admnistrator v. Terwilliger, 1 NTSB 1096
(1971); Admnistrator v. Harrington, 1 NTSB 1042 (1971).
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regul ation, conmitted to the discretion of the Administrator.’
It is well-established that we have no authority to reviewthe
Adm ni strator's exenption decisions, as those decisions are a
form of individualized rul emaki ng over which the U S. Courts of

Appeal have exclusive review authority. Adm nistrator v.

Worl dwide Airlines, 5 NTSB 1363 (1986).°

ACCORDI NG&Y, I T IS ORDERED THAT:
1. Petitioner's appeal is denied; and
2. The dismssal of the petition for lack of jurisdiction is

affirmed, as discussed in this opinion and order.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

" I'n our judgnment, the |anguage of section 61.31 nmakes clear
that the Admnistrator is never required to grant an
"aut horization in lieu of a type rating," but that the decision
is a purely discretionary one.

8 As we acknow edged in Worldwide Airlines, the D.C. Circuit
held in Priority Air Dispatch v. NISB, 514 F.2d 1335 (1975) that
the Board s review power does extend to the term nation of an
exenption that served as "an essential conponent of the operating
authority of the airline." However, as in Wrldw de Airlines,
the chal l enged decision in the instant case iInvolved no
curtailment of any prior authorization or exenption.




